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(9) To make and file determinations; 
and 

(10) To exercise such other authority 
as is necessary to carry out the respon-
sibilities of the hearing officer under 
subpart A of this part. 

§ 26.3 Ex parte communications. 
(a) Definition. An ex parte commu-

nication is any communication with a 
hearing officer, direct or indirect, oral 
or written, concerning the merits or 
procedures of any pending proceeding 
that is made by a party in the absence 
of any other party. 

(b) Prohibition of ex parte communica-
tions.Ex parte communications are pro-
hibited except where: 

(1) The purpose and content of the 
communication have been disclosed in 
advance or simultaneously to all par-
ties; or 

(2) The communication is a request 
for information concerning the status 
of the case. 

(c) Procedure after receipt of ex parte 
communication.Any hearing officer who 
receives an ex parte communication 
that the hearing officer knows or has 
reason to believe is unauthorized shall 
promptly place the communication, or 
its substance, in all files and shall fur-
nish copies to all parties. Unauthorized 
ex parte communications shall not be 
taken into consideration in deciding 
any matter in issue. 

§ 26.4 Sanctions. 
(a) The hearing officer may sanction 

a person, including any party or rep-
resentative, for failing to comply with 
an order, rule, or procedure governing 
the proceeding; failing to prosecute or 
defend an action; or engaging in other 
misconduct that interferes with the 
speedy, orderly, or fair conduct of the 
hearing. 

(b) Any sanction, including, but not 
limited to, those listed in paragraphs 
(c), (d), and (e) of this section, shall 
reasonably relate to the severity and 
nature of the failure or misconduct. 

(c) If a party refuses or fails to com-
ply with an order of the hearing officer, 
including an order compelling dis-
covery, the hearing officer may enter 
any appropriate order necessary to the 
disposition of the hearing including a 
determination against the noncom-

plying party, including but not limited 
to, the following: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, regard each matter about which 
an admission is requested to be admit-
ted; 

(3) Prohibit the party failing to com-
ply with the order from introducing 
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; or 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with the order. 

(d) If a party fails to prosecute or de-
fend an action brought under subpart A 
of this part, the hearing officer may 
dismiss the action or may issue an ini-
tial decision against the non-pros-
ecuting or defending party. 

(e) The hearing officer may refuse to 
consider any motion, request, response, 
brief, or other document that is not 
filed in a timely fashion. 

§ 26.5 Disqualification of hearing offi-
cer. 

(a) When a hearing officer believes 
there is a basis for disqualification in a 
particular proceeding, the hearing offi-
cer shall withdraw by notice on the 
record and shall notify the Secretary 
and the official initiating the action 
under appeal. 

(b) Whenever any party believes that 
the hearing officer should be disquali-
fied from presiding in a particular pro-
ceeding, the party may file a motion 
with the hearing officer requesting the 
hearing officer to withdraw from pre-
siding over the proceedings. This mo-
tion shall be supported by affidavits 
setting forth the alleged grounds for 
disqualification. 

(c) Upon the filing of a motion and 
affidavit, the hearing officer shall pro-
ceed no further in the case until the 
matter of disqualification is resolved. 

(d) If the hearing officer does not 
withdraw, a written statement of his or 
her reasons shall be incorporated in the 
record and the hearing shall proceed, 
unless the decision is appealed in ac-
cordance with the procedures set forth 
in § 26.27. 
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REPRESENTATION OF THE PARTIES 

§ 26.6 Department representative. 
In each case heard before a hearing 

officer under this part, the Department 
shall be represented by attorneys from 
the Office of General Counsel. 

§ 26.7 Respondent’s representative. 
The party against whom the adminis-

trative action is taken may be rep-
resented at hearing, as follows: 

(a) Individuals may appear on their 
own behalf; 

(b) A member of a partnership or 
joint venture may appear on behalf of 
the partnership or joint venture; 

(c) A bona fide officer may appear on 
behalf of a corporation or association 
upon a showing of adequate authoriza-
tion; 

(d) An attorney who files a notice of 
appearance with the hearing officer 
may represent any party. For purposes 
of this paragraph, an attorney is de-
fined as a member of the bar of a fed-
eral court or of the highest court of 
any state or territory of the United 
States; or 

(e) An individual not included within 
paragraphs (a) through (d) of this sec-
tion may represent the respondent 
upon an adequate showing, as deter-
mined by the hearing officer, that the 
individual possesses the legal, tech-
nical, or other qualifications necessary 
to advise and assist in the presentation 
of the case. 

§ 26.8 Standards of practice. 
Attorneys shall conform to the 

standards of professional and ethical 
conduct required of practitioners in the 
courts of the United States and by the 
bars of which the attorneys are mem-
bers. Any attorney may be prohibited 
by the hearing officer from rep-
resenting a party if the attorney is not 
qualified under § 26.7 or if such action is 
necessary to maintain order in or the 
integrity of the pending proceeding. 

PLEADINGS AND MOTIONS 

§ 26.9 Form and filing requirements. 
(a) Filing.Unless otherwise provided 

by statute, rule, or regulation: 
(1) Requests for hearings shall be 

filed with the Office of General Coun-

sel’s Docket Clerk, Department of 
Housing and Urban Development, 451 
7th Street, SW., Washington, DC 20410. 
The OGC Docket Clerk shall assign the 
docket number and forward the case to 
HUD’s Office of Appeals. 

(2) All other pleadings, submissions, 
and documents should be filed directly 
with the appropriate hearing officer. 

(3) Filing may be made by first class 
mail, delivery, facsimile transmission, 
or electronic means; however, the hear-
ing officer may place reasonable limits 
on filing by facsimile or electronic 
means. Duplicate copies are not re-
quired unless so ordered by the hearing 
officer. A document is considered time-
ly filed if postmarked on or before the 
date due or delivered to the appro-
priate person by the date due. 

(b) Title. Documents shall show clear-
ly the title of the action and the dock-
et number assigned by the Docket 
Clerk. 

(c) Form. To the fullest extent pos-
sible, all documents shall be printed or 
typewritten in clear, legible form. 

§ 26.10 Service. 
(a) Method of Service.One copy of all 

pleadings, motions, and other docu-
ments required or permitted under 
these rules shall be served upon all par-
ties by the person filing them and shall 
be accompanied by a certificate of 
service stating how and when such 
service has been made. Whenever these 
rules require or permit service to be 
made upon a party represented by an 
attorney, the service shall be made 
upon the attorney, unless service upon 
the party is ordered by the hearing of-
ficer. Service shall be made by deliv-
ery, by first class mail or overnight de-
livery to that person’s last known ad-
dress, by facsimile transmission, or by 
electronic means; however, the hearing 
officer may place reasonable limits on 
service by facsimile transmission or 
electronic means. Delivery of a copy 
within this rule means: handing it to 
the person to be served; or leaving it at 
that person’s office with a clerk or 
other person in charge; or, if there is 
no one in charge, leaving it in a con-
spicuous place in the office; or, if the 
office is closed or the person to be 
served has no office, leaving it at that 
person’s residence or usual place of 

VerDate Mar<15>2010 10:07 Apr 29, 2010 Jkt 220077 PO 00000 Frm 00261 Fmt 8010 Sfmt 8010 Y:\SGML\220077.XXX 220077er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-28T19:06:43-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




